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APPOINTMENT OF NIH SCIENTISTS
 UNDER 42 U.S.C. SECTIONS 209 (f) and (g)
A. Purpose
This document describes the general provisions governing the use of 42 USC 209(f) and 42 USC 209(g) to appoint scientists at the NIH, and contains citations and linkages to other documents that provide more detailed information on specific policies and requirements.  For ease of reference, these authorities will be referred to individually as Title 42(f) and Title 42(g) and collectively as Title 42.
B. References 

· 42 U.S.C. 209(f); and Title 42 C.F.R., Section 22.3, PHS Regulations (authority to appoint special consultants)
· 42 U.S.C. 209(g) and 210(f); and Title 42 C.F.R., Part 61B, PHS Regulations (authority to appoint and compensate service fellows)
· 42 U.S.C. 209(h) (authorizes employment and compensation of non-citizens under the authorities above, without regard to Appropriations Act or other restrictions) 
· The Intramural Research Sourcebook  
· The Extramural Title 42 Committee (ETFC) website 
· HHS Personnel Instruction 42-1, “Appointment of 42 USC 209(f) Scientists,” August 5, 2004 on the Title 42 at NIH Portal Page
· NIH Title 42 Pay Model and Summary of Pay Ranges on the Title 42 at NIH Portal Page
· IC Director/NIH Deputy Director Compensation Model on the Title 42 at NIH Portal Page
· Information on visas – contact staff of the Office of Research Services (see Division of International Services website)
· Manual Chapter 2300-XXX-XXX, Title 42 Administrative Actions (Currently being developed; consult with the Workforce Relations Division, Office of Human Resources, for guidance.)
· Performance management guidance on the performance management section of the OHR website  
C. Responsible NIH Offices

1. The Office of Human Resources (OHR) is responsible for:
a. Assuring compliance with governing provisions, including legal, regulatory, and HHS and other policy requirements, relating both to Title 42 and Title 5, as applicable
b. Maintaining oversight over NIH Title 42 appointment and employment activities, effecting personnel actions within the provisions of governing requirements, and conducting audits as necessary to assure compliance.  
c. Advising the Office of Intramural Research (OIR) and the Office of Extramural Research (OER) on the development and administration of internal OIR and OER policies and operational procedures, to assure compliance with governing Title 42 and related Title 5 requirements
d. Advising NIH and IC program officials on governing Title 42 and related Title 5 requirements.

e. Developing cross-cutting NIH-wide Title 42 appointment and employment policies and requirements on a variety of topics, including but not limited to compensation, performance management, discipline, “on-boarding” of senior staff, etc. 
f. Coordinating and managing the recruitment processes for NIH Deputy Directors, IC Directors, and IC Deputy Directors, and assisting in recruitment activities for scientists at other organizational levels as required.

g. Advising various NIH and IC compensation review committees on Title 42 requirements, and coordinating NIH committee review of individual pay requests.

h. Reviewing and effecting official personnel actions for Title 42 scientists in compliance with all governing laws, regulations and policies.
2. The NIH Ethics Office and IC Deputy Ethics Counselors are responsible for providing leadership, guidance, oversight and advice regarding ethics policies, for advising program officials, employees and prospective selectees regarding requirements, including required actions individual scientists must take to avoid conflict and assure compliance, and for pre-employment clearance of certain candidates for employment.
3. The Office of Intramural Research (OIR) and the Office of Extramural Research (OER) are responsible for:  (See Intramural Research Sourcebook and ETFC website, respectively)
a. In consultation with OHR and within the governing framework, developing internal policies, procedures and requirements for their respective program areas, including but not limited to appropriate assignments, recruitment and selection, peer review, professional designation criteria and titling practices, etc.  
b. Advising NIH and IC program officials on intramural and extramural Title 42 programmatic requirements
c. Providing oversight and conducting reviews to assure compliance with programmatic requirements
d. Providing support to and coordinating the activities of various peer review committees (e.g., OIR – the Central Tenure Committee (CTC); OER – the Extramural Title 42 Committee (ETFC))
e. Granting exceptions to certain OIR and OER requirements when justified and authorized 

4. IC program officials are responsible for:

a. Complying with all governing provisions and requirements regarding the recruitment, appointment, continued employment and compensation of Title 42 scientists
b. Seeking advice from OHR, OIR, OER and other appropriate officials as required to assure understanding of requirements
c. Approving actions within delegated authority, and/or seeking higher level approvals on a timely basis when required
d. Maintaining records of IC Title 42 decisions
5. Director, NIH, is responsible for:
a. Establishing NIH policies and requirements regarding Title 42 usage, within governing provisions
b. Exercising Title 42 approval authority and/or delegating authority to specific NIH and IC officials to approve certain Title 42 actions
D. Appropriate Title 42 Assignments and Use of the Authorities
1. Title 42(g) may be used to secure the services of talented scientists and clinicians on time-limited but renewable appointments for health-related research, studies, and investigations where the nature of the work or the character of the individual’s services render customary employing methods impracticable or less effective.  The authority is used in the NIH intramural programs, for appointees who must be principally engaged in the development and conduct of original research, studies, and investigations, including associated clinical activities.   
2. Title 42(f) may be used to secure the services of experienced and talented scientists and clinicians in both the NIH intramural and extramural research programs who will be engaged in research, science management, science administration, or science policy where services cannot be obtained when needed through regular Civil Service appointments.  Appointments may be time-limited but renewable or indefinite.
3. The Office of Intramural Research (OIR) has identified the specific intramural positions for which Title 42(g) or (f) may appropriately be used and defined the criteria which must be met (see Intramural Professional Designations and Procedures section of the Intramural Research Sourcebook).  
The Office of Extramural Research (OER) has similarly identified the specific extramural/OD positions for which Title 42(f) may appropriately be used and defined the criteria which must be met (see ETFC website).  (See also Section L. below for limited Title 42(f) usage for non-citizen scientists serving in other extramural/OD positions.) 
Title 42(f) may also appropriately be used to appoint scientists to certain NIH and IC senior scientific leadership positions – specifically NIH Deputy Directors, IC Directors, IC Deputy Directors, and Scientific Directors.  

E. Professional Designations and Official Titles 
1. Official position descriptions are not required and are not utilized.  However, descriptions of major duties and responsibilities may be required for various administrative purposes, including position designation (as described below), recommendation for appointment, ethics clearances, compensation determinations, etc.
2. Official organizational titles must be used for Title 42(f) scientists serving in NIH and IC senior scientific leadership positions of NIH Deputy Director, IC Director, IC Deputy Director, and Scientific Director.   
3. In the intramural and extramural/OD programs, OIR and OER have established Intramural Professional Designations (IPD) and Extramural Professional Designations (EPD), respectively, to identify groups of positions with duties and responsibilities of similar scope and complexity and that require similar levels of professional credentials and accomplishment.  In the intramural programs, the designation is scientist-based; in the extramural programs, the designation is position-based.  Intramural and extramural/OD scientists who are appropriately appointed under Title 42 must be officially titled in accordance with these professional designations – in other words, the professional designation and official title are one and the same.  (See complete listing of intramural and extramural professional designations on the Title 42 at NIH Portal Page.)
a. In the intramural research programs, multiple IPDs are in use - the proper IPD for any given intramural scientist is dependent upon a number of factors including career level, research/clinical activities and accomplishments, professional stature, etc.  Currently approved IPDs and their associated appointing authority – i.e. either Title 42 (g) or (f) – are listed on the Title 42 at NIH Portal Page.  The suffix (HS), for “High Scarcity,” is added to the official title for clinicians under the Title 42(f) Clinical Track, e.g., Senior Investigator (HS).  The suffix (VP), for Visiting Program, is added to the official title of foreign nationals, e.g., Staff Scientist (VP).  
The Intramural Research Sourcebook outlines OIR’s criteria for each IPD and associated requirements.
b. In the extramural research programs, three EPDs are in use – the proper EPD for any given extramural position is dependent upon organizational level and duties and responsibilities.  The Extramural Title 42 Committee (ETFC) is responsible for determining whether an extramural/OD position is appropriately filled under Title 42(f), and, if so, which of the three established EPDs – Scientific Executive, Senior Scientific Officer, or Science Policy Leader Tier 2/Science Program Leader, Tier 2 – is appropriately assigned to the position.  Positions that are not approved by the ETFC for one of these designations may not be filled under Title 42.
OER’s criteria for each EPD and associated requirements are described on the ETFC website.
F. OIR and OER Policies and Requirements
OIR has developed extensive policies and requirements addressing multiple aspects of Title 42 usage in the intramural programs, including but not limited to: IPD definitions and criteria; qualification requirements; appointment duration; tenure-track and tenure; recruitment and national search requirements; movement between IPDs; and peer review.  ICs should consult the Intramural Research Sourcebook for guidance regarding OIR requirements and/or with OIR staff for further clarification.

OER and the ETFC have developed policies and requirements primarily addressing criteria and procedures for designation of positions under Title 42, recruitment and national search requirements, movement between EPDs and peer review.  ICs should consult ETFC documents on the ETFC website for guidance and/or contact OER staff for further clarification.
G. Qualifications 

1. Appointees must be U.S. citizens, resident aliens, or nonresident aliens with a valid employment-authorized visa.
2. Candidates must possess a Ph.D., M.D., D.D.S., D.M.D., D.V.M. or equivalent degree in a biomedical, behavioral, or related science, or have been certified by a university as meeting all the requirements leading to such a doctorate.  The appropriate NIH Deputy Director (i.e., Deputy Director, NIH, for OD-type positions; Deputy Director for Intramural Research, NIH, for intramural positions; and Deputy Director for Extramural Research, NIH, for extramural positions) may waive Ph.D. degree requirements in those rare cases in which training and experience are judged to equal the stature and achievement normally associated with the doctoral degree. 
3. Candidates must furnish proof that they meet educational requirements.  For most scientists, official transcripts are required.  For very senior scientists with established professional reputations who are well-known in their fields, a copy of the doctoral degree, and professional license if any, may be sufficient.  However, for disciplines with positive education requirements, if the diploma does not indicate the field in which the doctorate is awarded (e.g., indicates only Doctor of Philosophy), then copies of transcripts or listings of courses are required.   
4. Foreign Education:
a. Foreign educated scientists from certain countries (e.g., China) may be unable to provide official transcripts. In those rare cases, a copy of the diploma, with official English translation, if necessary, may be accepted.  However, if the diploma does not indicate the field in which the doctorate is awarded (e.g., indicates only Doctor of Philosophy), then copies of transcripts or listings of courses, with official translation, are required.  
b. Foreign education must be evaluated by an accredited organization to ensure that it is comparable to education received in the United States.  ICs may wish to consult with the Division of International Services, ORS, and with OIR for preliminary advice on the equivalency of foreign degrees with U.S. doctorates.  Simply because a degree is identified as a doctorate does not mean it is equivalent.
5. References:
A minimum of two references is required from professionals in the field, attesting to the candidate’s scientific qualifications, credentials and accomplishments. Additional references may be required depending upon OIR or OER policies and the IPD or EPD proposed.  
6. OHR staff is responsible for verifying, before appointment, that educational requirements are met, including ensuring that all foreign education has been appropriately evaluated.  IC staff and prospective candidates are responsible for providing the necessary documentation on which OHR verification will be based.
F. Filling Positions  
1. HHS “Exhaustion Requirement” for Title 42(f)
a. HHS Instruction 42-1, “Appointment of 42 USC 209(f) Scientists,” requires that Title 42(f) “will be used only when recruitment or retention efforts under other available personnel systems . . . have failed to yield candidates that possess critical scientific expertise.  These recruitment and retention efforts must be documented prior to use of an appointment under 42 USC 209(f).”  NIH refers to this as the HHS “exhaustion requirement.”
b. To apply this requirement, NIH conducted an analysis of past recruitment activities that resulted in appointment under Title 42(f).  This analysis demonstrated that for certain groups or categories of scientific positions, other appointment mechanisms are impracticable and only Title 42(f) offers the employment and compensation flexibilities needed to attract candidates with the requisite credentials, professional experience, and scientific stature required to fill mission-critical positions.  On this basis, NIH has concluded that “exhaustion” has been satisfied for the following categories of positions and that appointments under Title 42(f) may be made in full compliance with the HHS requirement: 

· NIH Deputy Directors, IC Directors, IC Deputy Directors, Scientific Directors

· Senior Investigators

· Clinicians under the Title 42(f) Clinical Track 

· Scientific Executives

· Senior Scientific Officers

c. “Exhaustion” has not been demonstrated for Science Policy Leaders, Tier 2/Science Program Leaders, Tier 2.  That is, based on existing data, it cannot be proven before recruitment begins that efforts to fill positions in this category under other appointment mechanisms will be unsuccessful.  Therefore, before Title 42(f) appointments can be made for these positions, efforts must first be made and documented to fill such positions using other appropriate appointment mechanism(s).
2. Special Requirements Governing Movement from the Commissioned Corps

HHS has established specific restrictions and requirements governing the appointment under Title 42(f) of current Commissioned Officers.  See HHS Instruction 42-1, Appointment of 42 USC 209(f) Scientists” on the Title 42 at NIH Portal Page.     
3. Filling NIH Deputy Director, IC Director, and IC Deputy Director Positions
At the discretion of the Director, NIH, these senior positions are normally filled following establishment of a high-level Search Committee, usually with internal and external membership, and a national search.  Recruitment efforts are coordinated by OHR, which should be consulted immediately when such recruitments are contemplated.  
4. OIR Recruitment Requirements
OIR has established specific recruitment requirements governing both new hires and movement between IPDs, which vary depending upon the IPD.  ICs should consult the Intramural Research Sourcebook and/or with OIR staff for guidance regarding current IPD coverage and specific national search procedures and requirements.  

5. OER Recruitment Requirements
In the extramural/OD programs, a national search must be conducted for the recruitment of any position identified as appropriately filled under Title 42(f) – specifically, positions designated by the ETFC as Scientific Executive, Senior Scientific Officer, or Science Policy Leader, Tier 2/ Science Program Leader, Tier 2.  (Note that for Science Policy Leader, Tier 2/Science Program Leader, Tier 2, the HHS “exhaustion requirement” must first be satisfied before the position can be filled under Title 42(f).  See Section H.1.)   

ICs should consult ETFC documents on the ETFC website and/or with OER staff for guidance regarding recruitment and national search requirements.
6. Letters of Intent  
Official job offers must be issued by OHR.  However, ICs frequently send Letters of Intent to hire to prospective Title 42 candidates as a means to determine mutual employment interest and to specify and clarify mutual employment expectations.  These letters can be highly useful in encouraging candidates to seriously consider the opportunities available at the NIH.  They are also a reasonable way for ICs to attempt to measure a candidate’s seriousness before initiating the steps necessary to obtain required higher-level approvals for appointment, conversion and/or compensation.  Occasionally, however, and although they generally include a statement that further approvals are required, these letters are misunderstood by the recipients to be bona fide job offers.  This has resulted in candidates making life changing and unalterable decisions prematurely (e.g., closing laboratories, selling current and purchasing new homes, etc.), based on employment conditions that are subsequently not always approved.
All NIH officials and staff engaged in recruitment activities should be aware that firm employment commitments can be made only by an authorized OHR representative, and that such commitments will be made only after prescribed employment requirements are satisfied and all required approvals are obtained.  This includes, but is not limited to, peer review and compensation approval, when required, visa approval, etc.  In the case of a candidate for a position classified as a Public Financial Disclosure filer, required approvals also include ethics clearance from the appropriate offices, including OGC/Ethics.  

To minimize misunderstandings, ICs are advised to be cautious in their communication with prospective recruits until all clearances and approvals are obtained.  For example, it is advisable to avoid using words such as “commitment,” “offer,” or “accept or acceptance” – e.g., candidates should not be asked to sign and return a document “accepting” an employment “offer.”  Language implying that approvals are pro forma should also be avoided.  Rather, ICs should use this as an opportunity to indicate their strong interest in the candidate and their intent to expeditiously proceed, with the candidate’s agreement, to seek the necessary approvals in order to make an official offer.

7. Official Job Offers

a. The official job offer must be issued by the OHR (contingent upon satisfactory completion of all employment requirements).  To facilitate smooth coordination of recruitment or conversion activities, IC officials and OHR representatives are encouraged to collaborate early, and to consult with the appropriate ethics office if needed, beginning as soon as possible after a potential candidate is identified, and to continue to consult frequently during the entire process, to assure that applicable requirements and procedures are identified and that timely and accurate communication is provided to candidates.
b. In addition to other standard and required information, for Title 42, the official job offer must indicate: that the appointment is in the excepted service and is made under the authority of Title 42 (f) [42 USC 209(f)] or Title 42 (g) [42 USC 209(g)] as appropriate; the duration of appointment (i.e., whether it is indefinite or time-limited, and the NTE date if time-limited); the length of and requirements relating to the trial period, if applicable; and that the scientist is not entitled to Merit Systems Protection Board (MSPB) appeal rights.  In addition, Title 42(f) appointees must be advised that all base pay increases will be performance-based and they will not be eligible for across-the-board cost-of-living or comparability pay adjustments.  
8. Peer Review 
a. For Title 42(f) - HHS requires that scientists converted to Title 42(f) from another pay system must be peer-reviewed against specifically mandated criteria.  NIH has in place the following well-established and rigorous peer-review processes, most of which pre-date and all of which more than satisfy the HHS requirement:
· IC Directors and IC Deputy Directors – peer-review conducted by NIH Deputy Directors
· Senior Investigators - designation requires initial peer-review by either the Senior Biomedical Research Service (SBRS) Policy Board (rare, for recruits proposed for SBRS appointment) or by the NIH Central Tenure Committee (CTC) (all other cases, including Title 42(f)), and subsequent peer review every four years by a Board of Scientific Counselors (BSC).  These initial and continuing peer reviews satisfy the HHS requirement, whether the Senior Investigator is newly appointed under Title 42(f), converting to Title 42(f) from another pay system, or converting to Title 42(f) from the NIH tenure-track.  (See the Intramural Research Sourcebook for procedures and requirements)
· Clinicians appointed under the Title 42(f) Clinical Track – peer-review conducted by the NIH Clinical Compensation Panel (See “Policy and Procedures for NIH Clinical Compensation Panel (NCCP) Cases” on the Title 42 at NIH Portal Page for procedures and requirements)
· Scientific Executives, Senior Scientific Officers, and Science Policy Leaders, Tier 2/ Science Program Leaders, Tier 2 – peer review conducted by the ETFC.  (See ETFC documents on the ETFC website for procedures and requirements, including peer review upon selection or movement between EPDs)
b. For Title 42(g) – OIR has established specific peer review requirements for certain IPDs.  Check requirements for specific IPDs in the Intramural Research Sourcebook. 
9. “Voluntary Statements”

Before appointment or conversion to Title 42, scientists must sign a statement documenting their understanding that the appointment is in the excepted service and that they are not entitled to MSPB appeal rights.  Other significant features of the appointment – e.g., whether the appointment is indefinite or time-limited; the NTE date if time-limited; duration of and requirements relating to the trial period, if any; differences in conditions and benefits between current federal appointment and Title 42, if applicable; and eligibility or ineligibility for cost-of-living or comparability increase, as appropriate – must also be documented in the statement signed by the scientist.  Samples, which may be modified as appropriate, are currently being developed and will be posted on the Title 42 at NIH Portal Page  when finalized.
I. Duration of Appointments

a. 209(g)

By regulation, appointments must be time-limited, may be made for varying periods not to exceed five years, and may be extended for varying periods not to exceed five years.  Within this regulatory framework, OIR has established specific duration requirements which vary based on the IPD.  ICs should consult the Intramural Research Sourcebook for current requirements.
b. 209(f)

By regulation, appointments may be either indefinite or time-limited not to exceed five years, with the possibility of extension for periods not to exceed five years.

· In the intramural research programs, Senior Investigator appointments must be indefinite, in keeping with their “tenured” status.  (The only exception is for Senior Investigators on time-limited visas, whose appointment duration cannot exceed the duration of their visas).  Clinicians appointed under the Title 42 (f) Clinical Track (other than Senior Investigators) must be on time-limited appointments.  Initial time-limited appointments and any extensions must be consistent with OIR’s requirements for Title 42(g) scientists with the same IPD (see OIR requirements in the Intramural Research Sourcebook.
· In the extramural research/OD programs, at the discretion of the IC and as program needs may require, initial appointments of Scientific Executives, Senior Scientific Officers and Science Policy Leader and Science Program Leader, Tier 2 may be either indefinite or time-limited not to exceed five years.  Subsequently, time-limited appointments may be converted to indefinite or may be extended for varying periods not to exceed five years.
c. Special Requirements for Non-Resident Aliens
For non-resident aliens with valid work permits, and within other governing Title 42 requirements, the appointment duration must be time-limited not to exceed five years or the visa expiration date, whichever is less. 
d. Trial Periods

Refer to Manual Chapter 2300-XXX-XXX, Title 42 Administrative Actions, for guidance regarding provisions relating to trial periods.  (Currently being developed; consult with the Workforce Relations Division, Office of Human Resources, for guidance.)
J. Tours of Duty

1. 209(g) 
Under governing regulations, only full-time or part-time schedules are allowed.  Intermittent schedules are not permitted.  Schedules must comply with OIR policies and requirements, if any, governing tours of duty for specific IPDs.  

2. 209(f)

Scientists may work full-time, part-time or intermittent schedules, based on IC and management needs.  For intramural scientists, schedules must also comply with OIR policies and requirements, if any, governing tours of duty for specific IPDs.
Scientists appointed under either of these authorities are eligible for flexible schedule and telework on the same basis as other employees, in compliance with OIR and IC policies and requirements.  (See the OHR website for guidance on Telework and the NIH Policy Manual Chapter 2300-610-4 Alternative Work Schedules for guidance on alternative work schedules.)
K. Compensation 

1. There are no statutory pay limits established by law for Title 42(f) or (g).  The Secretary, HHS, has the legal authority to establish base pay limits (base pay excludes recruitment, relocation, and retention incentives, and performance and special act awards) and total compensation limits (which includes these incentives and awards) and to delegate certain pay authorities to the Director, NIH.
2. Under HHS policy, scientists appointed under Title 42(f) may not receive annual comparability or other automatic adjustments; all pay increases must be performance based.  At the discretion of the Director, NIH, and provided such increases are otherwise allowable, scientists appointed under Title 42(g) may be granted annual comparability adjustments, at rates which the Director may determine.
3. NIH Models:
Within the delegations of authority granted by the Secretary to the Director, NIH, compensation for NIH Title 42 scientists is governed by the provisions of the following two pay models:
a. “IC Directors/NIH Deputy Directors Compensation Model”

Addresses compensation for Title 42(f) scientists serving in NIH Deputy Director, IC Director, IC Deputy Director, Scientific Director and Scientific Executive positions (see the Title 42 at NIH Portal Page).  All compensation (including base pay, performance and special act awards, etc.) for scientists covered by this Model must be approved by the Director, NIH.

b. “NIH Title 42 Pay Model”

Addresses compensation for all other NIH Title 42 scientists (see the Title 42 at NIH Portal Page).

4. Title 42 scientists may be considered for recruitment, relocation, and retention incentives in accordance with governing criteria and requirements as specified in the two NIH pay models listed above, relevant HHS and NIH policies, as well as in 5 CFR 575, Recruitment, Relocation, and Retention Incentives.
5. ICs are responsible for setting or recommending pay adjustments consistently so that employees are treated equitably within the IC and across the NIH.  In some circumstances, pay reduction may be appropriate.  In circumstances when reduction in pay may be under consideration, NIH Manual Chapter 2300-XXX-XXX, Title 42 Administrative Actions, should be consulted for information and guidance.  (Currently being developed; consult with the Workforce Relations Division, Office of Human Resources, for guidance.)  
L. Non-Citizens Appointed under Title 42(f) to Serve in Extramural/OD Title 5 Positions

Under certain limited circumstances, and provided all HHS and NIH policies and requirements are met, a non-citizen scientist may be appointed to serve on a time-limited renewable basis (in NTE 5 year increments or the duration of the visa, whichever is less) under Title 42(f) in a extramural/OD position that would otherwise be filled under Title 5.  In such cases – i.e., because citizenship requirements preclude Title 5 appointment - pay must be established and adjusted to the extent possible as if the scientist is paid under the General Schedule.  That is, pay must be set based on the qualifications of the scientist, the General Schedule grade to which the position would be classified under Title 5, and in compliance with Title 5 pay rules.  The basis for establishing the rate of initial pay and all subsequent pay adjustments must be fully documented and justified.  (See the NIH Title 42 Pay Model on the Title 42 at NIH Portal Page).
These provisions do not apply to non-citizen scientists who are “grandfathered” in extramural/OD positions, for whom special pay provisions have been established under the “NIH Title 42 Pay Model.”  Nor do they apply to non-citizens serving in intramural or extramural/OD positions that are identified for coverage under Title 42.  For pay purposes, non-citizens in this latter category are treated the same as their citizen colleagues, and the governing provisions of the “IC Directors/NIH Deputy Directors Compensation Model” or the “NIH Title 42 Pay Model” apply.
M. Benefits

With the exception of non-citizens in overseas locations as noted below, scientists appointed under Title 42 are eligible for benefits on the same basis as employees appointed under Title 5.  This includes retirement coverage (CSRS or FERS and Social Security), Retirement Savings Program (TSP), Medicare, Federal Employees Group Life Insurance (FEGLI), Federal Employees Health Benefits (FEHB), Federal Employees Dental and Vision Insurance Program (FEDVIP), Flexible Spending Accounts – both health and dependent care (FSA), Federal Long Term Care Insurance Program (LTCIP), annual and sick leave, training, awards, use of the NIH Occupational Medical Service facilities, workers compensation, and torts claims.  
As with Title 5, Title 42 scientists must be appointed for a period of more than one year to be eligible for Federal benefits.  Once scientists are enrolled for these benefits, their eligibility continues into succeeding appointments or extensions, even if the extension is less than one year, provided there is no break in service of more than three days.

Non-US citizens with a permanent duty station outside the United States or its territories and possessions are generally excluded from Federal benefit coverage.  
ICs should consult the Workforce Relations Division, Benefits and Payroll Liaison Branch, for specific benefits guidance.
N. Performance Management 
Title 42 scientists are covered under the DHHS Performance Management Appraisal Program (PMAP) or the DHHS Executive Performance Management System.  See the performance management section on the OHR website for coverage and guidance.  

O. Awards

Title 42 scientists are eligible for performance-based cash awards, special act or service cash awards, other incentive awards and honorary awards on the same basis as Title 5 employees.  Approvals and monetary payments must comply with NIH and IC delegations of authority and the provisions and requirements of the applicable NIH compensation model.
P. Conduct and Ethics

1. Title 42 scientists must comply with all ethics and conduct-related laws, regulations and requirements applicable to other Executive Branch employees, including any requirements promulgated by the Office of Government Ethics, HHS, and NIH.  These include Standards of Conduct, restrictions on political activity, outside activities, conflict of interest, financial interests and financial disclosure, etc.  Failure to comply may result in disciplinary action. 

2. Prospective selectees for appointment must be advised of applicable requirements before they accept an official employment offer, so that they can make an informed decision and so that complications which may preclude or delay their appointment or cause personal hardship can be avoided.  (See Section H.6. regarding “Letters of Intent” and avoidance of premature employment commitments.)
3. ICs should consult with the NIH Ethics Office and/or their IC Deputy Ethics Counselor for guidance on ethics requirements.   
Q. Performance-Based, Disciplinary, and Administrative Actions

Refer to Manual Chapter 2300-XXX,XXX, Title 42 Administrative Actions, which establishes processes and procedures to be used to manage issues relating to performance, misconduct, and management-initiated terminations and reductions in pay. (Currently being developed; consult with the Workforce Relations Division, Office of Human Resources, for guidance.)
R. Grievance and Appeal Rights  
1. Grievances

In the event that a concern or problem arises which cannot be resolved through open and informal communication with his/her supervisor, the employee’s issue may be raised with the Center for Cooperative Resolution and/or the employee may file a grievance under the provisions of HHS Instruction 771-1, Administrative Grievance Procedure.
For the Intramural Research Program only:  In lieu of filing under HHS Instruction 771-1, employees may follow the procedures outlined in the “Processes for Resolution of Conflicts in the NIH Intramural Research Program.”  See the Intramural Research Sourcebook. 
2. Appeal Rights  
Title 42 scientists are not entitled to Merit Systems Protection Board (MSPB) appeal rights.  Before appointment or conversion to Title 42, scientists must be informed and must sign a statement documenting their understanding that they are accepting an excepted service appointment and that they are not entitled to MSPB appeal rights.  See Section H. 7. regarding “Voluntary Statements.” (Samples, which may be modified as appropriate, are currently being developed and will be posted on the Title 42 at NIH Portal Page when finalized.)

S. Travel

Title 42 candidates and employees are subject to the same travel regulations as are applicable to other federal civilian candidates and employees.  See NIH Manual Chapter 1500, “Travel Policies and Procedures,” Chapter 9 for provisions and requirements relating to pre-employment interview travel, travel to first official duty station (new appointees), and change of official duty station travel (transferring employees).

